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IN THE 


United States Court of Appeals 

Second Circuit 


No. 74-1658 


LAWRENCE RALPH and DIVERSE OTHERS, 

Plaintiff ft-Appellants, 

VS. 


THE BETHLEHEM STEEL CORPORATION and 
THE UNITED STEELWORKERS OF' AMERICA, 

Dpfpndants-A ppellees. 


Appeal erom the United States District (’ourt por the 
We STERN District of New York. 


BRIEF OF DEFENDANT-APPELLEE, THE 
BETHLEHEM STEEL CORPORATION 

Preliminary Statement 

This is an appeal froin a decision and order ol' tlie United 
States District Court for the Westeni District of New 
York. Curtin, J., entering jndgnient in Ix-lialf of botli de- 
fendants dismissing plaintiiïs’ eoinplaint. 

Issues Presented for Review 

1. Does a triable issue of tact e.xisl witli regard to the 
question of fair representation of tlie plaintifTs by the 
«lefendant. l^nited Steelworkers of .Americat 

2. Did tlie plaintifTs abandon the grie\'ance proccnlure, 
then*by preventing the Union froin performing its duty 
of representation? 
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o 

statement of the Case 

Tlns af'tion was coininonced in tlie United States District 
Court, Westcni District of New York by plaintitfs, em¬ 
ployees of Betldehein Steel Coi’poration (“liethlehein”) 
under Section .'l()l(a) of the Taft-llartley Act, 2!) U.S.C. 
§ 185(a). l’laintiffs alle^e that Betldehem lias violated the 
collective bargainin^ agreenient (“Agreement”) Isitween 
Bethlehem and the defendaiit United Steelworkers of 
America (“Steelworkers”) and that Ste»*lworkers, collec¬ 
tive bargaining n'presentativi* of jilaintiffs, bas bri-achefl 
its duty of fair representation owed plaintiffs in the 
processing of certain grievances initially bied by Steel¬ 
workers to remedy Bethlehem's alleged breaches of the 
Agreement. Plaintiflfs seek relief in the form of money 
damages. 

Following the conclusion of extensive discovery by plain- 
tiffs, Bethlehem and Steelworkers moved for summary 
judgmeut against plaiutifTs pursuant to Rule rili. Federal 
Kules of Civil Procedure, In a (Unrision and order dated 
.January 3, 1074, the District Court, (’urtin, ,1., granted 
judgment in behalf of both defendants, dismissing jilain- 
tiffs’ complaint without costs. In its d(*<Msion (A. .')) Die 
District Court found that plaintifTs had failed to show 
any inaterial issue of fact supporting the jilaintiiTs’ claim 
that the Union failed in its duty of fn'r reyiresentntion 
and therefore held ^bat the plaintifTs' caiise of action 
against Steelworkers must 1 m* disinisseil. 1 laving found no 
breach of duty by Steelworkers the court proc<*<*di‘d to dis¬ 
miss the complaint against Bethb'bem and directed that 
any claim for retroactive pay which plaintifTs have should 
1 m‘ processed in the grievance procechire (.\. LM). 

PlaintifTs now appea! from ihis order ilismissing thr-ir 
complaint. 





Statement of Facts 


This litigatinn aro8<* from the establiKhment of incentive 
wa,!?e plans hy Hethleliem for eertain employees at its 
Laekawanna. New York plant. On or al)out May 25, 195ti 
Jietlilehein and Steelworkers entere<l into a supplemental 
agre<‘ment called the “195(J Ap^reement” (A. 233) which 
provided in substance that lielhieheni would convert exist- 
inf' incentive plans witli the ohjective of expressing all 
such plans in tenns of Standard Ilourly Wape Kates. The 
parties inciude<l in the 1!)5() .-Xp^reement the provision that 
new incentive plans established thereunder would “meet 
the requirement tliat, over a past repn^sentative test 
period, the average hourly eaniinps of all the employees 
aisifnied to a job under such new’ plan would not have 
been less under such new plan than the averaj^e hourly 
eaminfrs received by all the employees assij^ed to tliat 
job <lurin>? such p(*ri(Ml under the incentive plan which it 
replaced.’” (^5(b), 1955 Apreement, A. 235). 

In cases wdiere an incentiv(> plan established under the 
1950 Ajrreement produced less averace hourly eamings 
for a job in the “test ))erio<r’ than were producwl for a 
job durinR the same te.st period usiii" the “old” plan. the 
dilTerence was mad<‘ iip by an hourly mld-on called “incen- 
tive adjustment” or “l.\’' (Williamson .\fT. A. 174-176). 
which was thereafter paid each emph)yee in addition to 
his repular hourly eaminprs. The “l.\” constituted a ffuar- 
anteed hourly pa\mient which the employee receive<l irre- 
sp<'ctive of his incentive performance. 

> It should be noted that the purpose of the 1956 Agreement was to convert 
the computation of incentive wagei from a tonnage basis to a Standard hourly 
wage rate. It was not intended to gram any increase in wages pfr st to the 
employees. Wage increases were to be negotiated in the collective bargaining 
process as increments in the Standard hourly wage rate. 
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There ari^ two typi^s of incentive plans, “direct” ajid 
“indirect”. The “direct plans” deal with the compensation 
of production employees whose output is susceptihle to 
direct nieasureinent; conversely “indirect plans” deal with 
compimsation of employees whose contrihutions are not so 
measured (Affidavit of Evenden, A. l.‘h>-137). IMaintifFs, 
electrical and mechanical maintenance employees in Beth- 
lehem’s Lackawanna strip mill, are “indire<*t” employees. 

Implementatioa of the 1956 A^^reement 

In lf)59 and lOGO, pursuaut to the 19,j(! AL^n^ement, 
Bethlehem estahlished several flirect incentiv»* plans to 
measure the compensation of production employees in vari- 
ous units of the strip mill at Lackawanna.- Later in 1900, 
pursuant to the same 19.^)0 .Vjrreement, Bethlehem estale 
Iish«*d two similar incentive plans for employees workinf? 
in electrical and mechanical maintenance jobs in the strip 
mill (Williamson Aff. Exs. 1 & 2. A. 188-20.')). ünder 
these indirect plans, the employees' compensation is det(*r- 
mined by a complex forinula base*! on the wei<r|ited per¬ 
formances of the aforementioned direct production units 
in the strip mill which wer(* serviced by the eh'ctrical and 
mechanical maint»'nance employf*) s (.\. 171-178. l‘l."), 20.')). 

More sp<*cificatly, the indirect •■mployees’ inci*ntiv(* eani- 
inprs depend on the “pen*ent perfcmiiance” of the direct 
production unit.s—a means *)f mea‘<iirin'r a direct unit’s 
contribiition to the indirect plan. I'nder this systcm, com- 
mon to most of Bethlehem’s incentive plans, an employee 

* The conversion pursuant to the 1956 Agreentent involved complex and inten¬ 
sive time study testing of each functiim in the steel making process and applying 
to each task a Standard of time which could bc cquated into a percentage of 
performaiKe for incentive purposes. The process of conversion was so complex 
and lengthy that it was implemented at the rate of about one unit per month 
and since there were hundreds of units to bc evaluated the Company was still 
en^ged in converting old plans late into the 1960’s (Williamson Aft., A 210- 






begins to oarn incentive pay alwve his Standard hourlv 
wage rato (SIIWR) at the point that his unit’s output 
exooeds 74% of its maximum output under optimum condi- 
tions. Tliis measurement uses “Standard minutes” assigned 
to vanous tasks (A. 171-173). Tl.e percentage which rep- 
resents the relationsliip betwefm actual doek minut.^ and 

Standard minutes” is cnlled “percent performance”. The 
percent performance of eacli contrihuting unit is then 
weighted to reflwt the role of tlie indirect employees in 
that unit’s function and nn average figure is obtaine<l (A. 
178-17;»). Indirect employees then are paid incentive earn- 
ings equal to 67% of this weighted average of the direct 
units’ percent performance multipliwl by their respectiv.‘ 
SHWR (Incentive Plans. A. IfH. 19f)). 

The Procedure for Grievance of the Incentive Plans 

As each of these incentive plans was established bv 
Rethlehem, tlie Union filed various grievances under the 
exclusive procedure provided in Article XI of the Collec- 
tive Bargaimng Agreeimuit. alleging that in one respect 
or another the plan did not conform to the n^quirements of 
the l!).''i6 Agreement. 

Some of the grievances involving incentive plans were 
resolved through grievance procedure or in arbitration- 
«thers were resolved by the parties short of arbitration 
by a Joint Incentive C’ornmittee. a sjM^cialized body estab¬ 
lished by tlie parties in the Ib.'jb .\greeiiient (.4. 230). This 
Cornmittee consi.st«Hl of representatives of the Union and 
the Company hnving special competeiiee in the structuring 
of incentive systems. who were veste.1 with responsibility 
or n sohing comph*x technical issiic's arising under the 
incentive plans. This bi'came known as the “4% step” in 
the grievance procedure, intended to resolve dispJtes which 
were heailed for arbitration (.\. 221-222). 
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In the course of tlie processing of the grievances fileil 
by sonip of the dirwt incentive units in the strip mill, 
adjustments wen* reaclied wliich resulted in rension of 
the underlying incentive plan and pay adjustments to tJi<‘ 
direct employees involved in that unit. In some cases the 
resolution of the grievanc<> gave risc* to retroactive pay- 
ments wliich were made to the dir**ct employees involved. 

As the standards of each direct plan wert' adjusted in 
the grievance procedure these adjustments were immedi- 
ately passe<l along to and incorporate<l in the com])utation 
of plaintiffs’ incentive eaniings'* (Schedule of Changes in 
Incentive Adjustment, attached to l’laintifTs’ Answers to 
Tnterrogatories, A. (>()-65). llowever no rtdroactive pay- 
ments were delivered to the indirect employees until all of 
the direct grievances had lx*en resolved. Since the amount 
of retroactive pay would deiwiul upon a “weighting” of 
the direct plan a<Ijustments it was necessary to defer thal 
computation until all of the contrihuting plans had l)een 
grieved (A. 178). 

Froin a reading of the brief of Ajtpellants’ counsel the 
Court could get tlie impression that each ehange in the 
standards of a «lirect plan triggers an aiitomatic increase 
in the incentive paymeuts to tlie indirect workers. .Mthough 
this misconception as to the f)peration of th(‘ incentive 

^ Besinning in May 1%1 the plaintifft' indirect plans were adjusted to re- 
flect the changn in the standards made in the Hot Mill Proper and the 54" 
Tandem Mill direct plans and in like manner adjustments were made on June 
10, 1962 to rcflect changes in the standards in the Annealing and in the #2, 
3 and 5 Skin Mills (A. 142, 144). 

Although other direct plans were still being tested in the grievance pro¬ 
cedure and were not finally resolved until 1966, the foregoing four plans are 
the only direct plans on which revisions were made pursuant to the 19% Agr<-c- 
ment, having any hearing on plaintiffs’ incentive eamings (Williamson Aff. 
A. 179-182). What the plaintiffs are claiming in this lawsuit is the alleged 
loss of retroactive incentive payments for a period beginning April 17. 1960 
when the subject plans were first instituted and ending June 10. 1962, the date 
on which the htul adjustment to a contributing direct plan was completcd 
( A. 186). 







plans is not material to tlie sninmarj- judgrocnt inotion, it 
se<'m8 appropriate that it Im* porreotwl so tliat Die Court 
may not be mislod. In tlio affidavit of Hao Williamson, om* 
of B<*t)ih*hpm’s imlustrial onfrinocrs rpsponsil)lp for struc- 
turinfr the incentive plans, we have set forth at soine lenj^th 
the manner of operation of tlie ineentive plans in question 
and more partieiilarly the im])aet (if any) of a rhanj?e in 
standards of a direct plan upon the iiulirect plans (A. 174- 
Ile stresses that if tlie incentive standards of a 
direct plan are matie more favorahle they flo not prmhice a 
proportionate increase in eaminirs of imlir(*ct workers and 
in many cases no increases at all ( A. ITli-lTS. 


*Anu^ the vagaries producing this result it the fact that in the compou- 
tion of indirect workers' incentive earnings the direct workers are assumed to 
have pcrformcd at 100%. The indirect worker is not penalized for those tums 
in which the percent performance of the direct unit falls below 100%. He is 
credited however with the combined percent performance of the direct units 
which are in excess of 100%. Therefore when adjustments in standards of » 
increased performances which continue to remain below 
100%, such adjustments increase the earnings of the direct workers but have 
no effect on the incentive earnings of the indirect workers (A. 177-178). One 
"* t **"P P'»'« were adjusted during the 

early l^s it a fact that they were performing below 100% on a substantial 
proportion of their tums (A. 178). 

A more dramatic indication of the lack of impact of direct plans changes 
uj|^ the earnings of indirect employees, may be seen in the Schedule of 
Vhanges in the Incentive Adjustments, atUched to Bethiehem’s Answers to 
ur^^•^5). In his analysis of this document (A. 175-176) 
Williamson pointed out that as the plaintiffs’ incentive earnings increased 
following ^justments in the direct plans, the I.A. went down the same amount 
Since the l.A. is simply an "add on’ to bring the incentive earnings during the 

°j ***' ff follows that as the 

standards of the new plan produce increased performance, the I.A. is reduced 

R^errmg to the Schedule (A. 206-207), the millwright received an increase 
III incentive earnings of 6 mills per hour (tested against the test uerio<l) as 

Tandem^MM?' granted to the Hot Mill PYoper and 

Ta wlem Mtll workers on May 7, 1061. However. his I.A. of 17.7# was^uced 

ans'toThrr^uIlw ight',:^ ^ ^Hiustment i^the d^^l 

increa^ (ITw isff. ‘^e ineentive 

the*"i2 'of the adjustinent in the Anncaling and 
I6..S#. Assummg that production during the iieriod of reir^r.i„» ’ 

1 he point is that the incentive chanves involve.' thi* i 

i'.toïTA";;,'; Sits!)? .* s 
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Hiatory ot Plaintiffs* Grievancea 

As liafl boen the case witli tlie “dirwt plans” in the strip 
mill, followinj' the establishment of the indirect jjlans for 
the electrical and mwhanical maintenance employees, 
Steelworkers filed two separate >?rievances protesting cer- 
tain aspects of the two plans ((Jrievances H-:tl39 and 
B-3141, A. 145-146, 151-152). Several claims were raised 
in the two similar grievances, which were processed by 
Steelworkers through the grievance procedure to arbitra- 
tion hearings held in 1962. At that point the arbitrator 
remanded the cases to a lower step pending n*solut.ion of 
« the direct unit grievances (Trost Aff., A. 270). During 
the course of that arbitration, and subseqnent grievaiu'c 
processing at lower stages on remand, the parties resolved 
the Steelworkers’ various claims, hut in 19()4 the two 
grievances (by this time con.solidnted) again reacho<l the 
arbitration level. A hearing was held and in his award 
(No. 1138, A. 374-376) the impartial arbitrator dismissed 
the grievances. holding that the claims raisinl by Steel¬ 
workers involved no claim of contractual violation on whieli 
he might rule. He pointed out that the Company and 
Union had already stipulated that, after conclusion of 
direct plan grievances, changes in direct plans would be 
applied to the earnings of indirect workers and if any 
retroactive pay were dne they would be paid. Since Com¬ 
pany and Union had agreed he thns held that there was no 
arbitrable issue for him to decide (.\. .376). 

Subseqtiently, in 1966, when it ap])eared that all direct 
plan grievances of any relevance to j)laintiffs liarl lM*en 
resolved and that the only afljnstments wen- those in 1961 
and 1962, Bethlehem undertook to cornputi* what retro¬ 
active pavTnents, if any, were dne the indirect ‘rnployees 
by reason of the direct plan adjustments (Williamson AflF., 
A. 184-186), 





f) 

Jlowever, by this tinu* it was diseovered that certaiu 
produetion records of tin* direct units wliicli had btHui 
settled back in ükil and 1!)G2 were inadvertently lost. 
Under the circumstances, Itethlelieni undertook by an alter- 
nate metho<l to arrivé at what payments, if any, were du** 
the indirect employees (Williamson Aff., A. 184). In May 
!!)(!(), bastïd upon this coinputation, a Schedule of payments 
by jMisition was pres<‘nted to the Union. On May 31, 196G. 
the proposed paNTnents wer<* pr(*s«*nted to the indirect em¬ 
ployees assembled at the Union inei'ting hall. The indirect 
<*mploy(‘e8 voteii to re.ject the t<*nd<‘r and authoriz*‘d their 
independent counsel to institute this action (Plaintiffs’ An- 
swers to Interrogatories, A. 97). No grievance was ever 
fded r«*lating to the method of coinputation us**<t by Bethle- 
hem or questioning the amount tfonlered (A. 92, lüG). 
Instead. wnthin a matter of a few days the plaintiffs initi- 
atwl this lawsuit. 

Summary of Argument 

It is liethlehem’s position that the District Court prop- 
erly granted summary judginent in favor of both defend- 
ants b**cau.se there is no niaterial issue of fact as to th«* 
U’nion’s breatdi of its duty of fair representation. On the 
contrary, the record shows that the Union established tlie 
plaintiffs’ entitlem**nt to any retroactive a<l,ju.stments that 
might b** projierly payable and it was the plaintiffs who 
abandon«‘d the gri<*vanc*‘ pr(»cedure and prevente*! tin* 
Union from pursuing the orderly resolution of the issue 
by r<*j**cting the Company’s coinputation of the retroactiv** 
pa>7nent due and starting this lawsuit. 
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POINT I 

There is no material issue of fact as to the allegred 
failure of proper representation by the Union. 

Tt is wf*ll sottlpd law that oncc a fj;rii‘vaiic*e lias been 
(lecided by an arbitrator pursuant to an excliisivc proce¬ 
dure in a collective l)ar>;aininp: af>:na'..nent. tlie arbiter’s 
award is final and bindint,' on the ein|)loyees involve*! aml 
is not thereafter open to attack in the courts, absent a 
breacli of the duty of fair repres<-ntation by the union in 
processing the employee’s grievances. Vaca r. Sipas, 3S<i 
U.S. 171 (1007); Humphrey v. Mnnn-, 375 l’.S. 335 (1!)(;3): 
Steelu'orkers of America v. Enterpri^se Wheel é Car Corp., 
303 U.S. 593 (1900); Alfieri r. General Motors Corp., 307 
F. Supp. 1393 (W.D.N.Y.), aflF’d per curiam, 489 F2d 731 
(2d Cir. 1973). The same rule of law is unifornily enunei- 
ated in cases where an einployer and union n-presentative 
resolve a grievance short of arbitration, so long as then* 
bas l)eon no conduct on the part of the union that consti- 
tutes a breach of its duty to fairly represent the giievants. 
Alfieri v. General Motors, snjtra; Elrod v. Teams!ers, 

F2d , 85 LRRM 2189 (9 Cir. 1973); Harris r. ('hemieal 
Leamon Tank Lines. 437 F2d 107 (5 Cir. 1971). 

Applyiiig the above law to the faets in this case eau 
product* only one result—none of jilaintilTs’ elainis was 
subject to review by the Court below. 

In 1900. with Steelworkers’ assisinnee. plaiiitilVs filed 
two similar grievances alh'ging varioiis improp; i<dies in 
the indirect incentive plans set uj) by Methlehem [,< estab 
lish compensation of (he indirect nicchanical and clectrical 
niaintenance employees to the strip mill. In ihe-e giicv- 
ances plaintifTs claiined intei alia that fhey were reall> 
“direct” employees, that the "test period" used in setting 
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up their plan was impi-op<*r and generally tliat the rates 
in the plan were unfair and unreasonahle (Cummings Afï, 
and Kx 8. thereto, A. 153, 158). Both gT'ievances wer»“ 
processed by Steelworkers tlirough the lower steps of the 
grievance procedure and, in ll)ö2, arbitration hearings 
were held on both grievanees. At these hearings Steel- 
workers withdrew froni both grievanees tlie issue that the 
maint<*nanc« employees’ plan should be ela.ssified as “di¬ 
rect”, leaving two reniaining issues unresolvtHl. As noted 
al)ove the arbitrator then renuinded the grievanees. Sub- 
sequently the grievanees again w(*ndwl their way tlirough 
Steps 3 and 4 of the grievanet* proe(*(lure wliere full dis- 
eussions w(“r<* held on th(* open issues Ix'tween Steelworkers 
and Bethlehem n'presentatives. Then, on June 2, l!)r)4 at a 
meeting of the ,Ioint Ineentive Coinmittee (Step 4K*). that 
bipartite body found that the issu<“s pi-rtaining to “test 
period” and whether the plaintifTs should Iw eategorized 
as direet rather than iiulireet workers had been resolved 
(Theis Aff., A. 227-2!)). The ,Joint liK*entive Coinmittee 
eoncluded therefori* that there were no open issues remain- 
ing in the grievanees based upon Bi'thlehi'nrs eoiumitmeiit 
to apply any adjustments in llie direet plans to the iinlirw.'t 
units along witli any retroaetive payments whieli might 
flow therefrom. 

However, despite this reeognition at “Step by a 
group of company and union representatives skilled in 
ineentive matters that there was notbing left to arbitrabs 
beeause of a praetiee peeuliar to industrial relations al 
Baekawann.a, the <‘iuployees thernselves, despite the find- 
ings of their Inteniational repn*.sentative. insisted the nuit- 
t«*r Im- taken to arbitration (Trost .\(T., A. 273). rn>dieta- 
bly. th(* arbitrator, after a hearing, issued an award siis- 
taining the .Joint Ineentive Coinmittee and dismissing the 
grievanees (A. 374). 
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It is this seemingly endless elTort of the Union, including 
numerous conferences, meetings and arbitration hearings 
vigorously prowssed by the Union over a span of four 
years that plaintiffs would seek to stamp with tlie lals*! 
“unfair”. Clearly there is no liasis in faet or law for sucli 
nn accusation. They choose to ignore the faet tliat tiie 
Union was processing hundre<l8 of grievanc(*8 involving 
these same issues for many otlier incentive units an<i as 
the Joint Incentive Uommittee or the llminre would resolve 
issues in arbitration these beeame precedents which were 
binding on the I^nion. 

The f(Hieral courts, eharged with the task of developing 
a uniform federal lahor policy, have consistently held that 
Union representatives, in earrjing out their responsihili- 
ties to the meml)ers, must t>e free to exercise their judg- 
ment and discretion in culling and sifting the various 
issues in grievances as they proeess thern tlirough the griev- 
anoe proctslure. Vara at 194, For/f J/ofor r. fluffmau, 
345 U.S. 330, .3.38 (19.53); Bazarte r. rnitefl Transpor¬ 
tation Union, 429 F2d 808, 872 (3 Uir. 1971). The solo 
thread upon which appellants hang their cas<* is the alleged 
mishandling of the 19r»4 arbitration hearing by Arthur 
Jardin, a Steelworker representative, who supposedly failed 
to call the arbitrator’s attention to the exact nuinber of 
“direct plan” grievances still o|)en aml a subsequent state-^ 
ment by Mr. Janlin that he had argiunl that particular ' 
case “Avith my tongue in my cheek”. Such conduct simply 
does not violate a union’s duty of fair representation. 
Judge Curtin so found below; 

“Whether Jardin’s statement nbout the number of 
grievances still open was correct or not. it is beside 
the point because he ma<le that rej)resentation during 
a long oral argument to the umpire about the merits 
of the grievances. The umpire had all of the prior 
records before him in inaking his d«*cision and, in his 
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(lecision of July 12, 1905, the umpire nia<le elear that 
he was decidinff the grievances l)efore liiin on the re¬ 
cord. Furthermore, wliether or not one or four units 
liad been previously settled would not in any way affect 
the decision of the umpire in grievances B-3139 and 
H-3141. Jardin’s remark about proct 'ding with “my 
tongue in my cheek” was simply a candid appraisaJ 
of the hopelessness of pressing the grievances to arbi- 
tration, made by an experienced negotiator.” (A. 16-17) 

This Onding of the District t'ourt is correct on the facts 
and law. 

The Steelworkers’ conduct in processing plaintifTs’ griev¬ 
ances meets none of t)ie accejtted Itencli-marks of “unfair” 
Union cxmduct laid down l>y the federnl courts. There 
is no evidence of arbitrary. di.scriminalory or bad faitli 
conduct, Vaca v. Sipes, supra at 190, no dishonesty of pur- 
IK)se, fraud or misrepresentation, Balowski v. U.A.W., 
372 F2d 829, 834 ( 0 ('ir. 1907), and the bulk of the record 
itself is plain testimony that Steelworkers did not refuse to 
I)roce8s a meritorious grievance or i)rocess it in a “per- 
functory’” marnier. Ilumphreji v. Monre, supra at 349. 

If anything, Steelworkers went beyond the legal norm, 
going so far as to take a case to a second arbitratinn hear¬ 
ing when it knew there were no meritorious groiinds. 
(Trost Aff. A. 273-274). 

Nor <lo plaintifFs’ allegations aboiil Steelworkers’ hand- 
ling of grievances for employees in two of the direct units 
raise any triable issues. Steelworkers’ decision to drop 
these grievances was based on judgnients nunle in goo<l faith 
(A. 227-22!*, 271-273), Again there is im evidence of the type 
neiKhsl to jirove an .ictionable hreach of duty. Kven if the 
jilaintifTs’ suspicions nn<l imsubstantinte<| allegations were 
nccepte<l as fact they would constitnte no nmre tlian a 
mistake of judgment. Hut this is not enongh to show a 
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breach of tlie Union’s duty. Dente v. Mastcrs, Mates and 
PiJofs, 492 F2<1 12, (9 Cir. 1973); Herrij r. Pacifie luter 
mountain Express, F.Supp. , 85 LRRM 2408 (D.N.M. 
1974). 

Moreover, the grievances allegedly mishandled concemed 
employees working in direct units, lud these plaintiffs. 
There is no evidenc*; whatever in tlie record that the em¬ 
ployees in the 54" Tandem MUI or Hot MUI Proper ever 
complainwl ahoiit tlie way their grievances were settled or 
the adjustments in their earnings tlial flowed therefrom. 
Indeed there has been no showing that the Steelworkers’ 
actions in these grievances adversely affected plaintifis at 
all. Given the complex computations and formulae involved, 
further processing of the grievances to arbitration might 
have resulted in a lesser settlement to the direct employees 
and/or less to plaintiffs. In lal)nr relations as in otlier 
areas Unions are sometimes well advise<l to take the prover- 
hial “hird in the hand". 

In any event the plaintiffs are not memhers of the .54" 
Tandem MUI or Hot MUI Proper units and have no status to 
press the charge that the Union was giiilty of unfair re- 
presontation of those units, h'urther tliere was no grieving 
of the revisofl plans hy memhers of the latter units when 
they were put into effect in 19G1 and at this late date sucli 
a griev'ance would he barred under Article XT of the Col- 
lective Rargaining Agreement. 
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POINT II 

Plaintiffs have abandoned the grievance procedure, 
thereby preventing the Union from performing ita 
duty of representation. 

Prior to the institution of this a<'tioii in June the 

plaintifï»’ two related grievances iiad l>een duly procenswl 
through the grievance proeiMlure provi<led in the t'olleotive 
ISargaining Agreement. As of tliat time all of tlie direct 
plan grievances ha<l heen finally resolved (except for the 
Picklers) and it was apparent that the settlement of the 
Picklers would have no impact on the incentive |)lans of 
tliese plaintifTs.lA. 181-1H2). In Jday likUi the (’ompany 
undertook the eomputation of tlie amoiint of retroactive 
pay, if any, due the plaintiffs by reason of the adjustment 
in the plans of the din*ct units. This was in keeping with 
the final award handed down hy the Impartial Umpire 
confirmingthe ('ompany's agre*‘ment that “any adjustments 
which may he made in incentives as components of the in- 
centives involved here will also a))ply to these incentives” 
(Final Decision. Crievnnees h P. .1141. July 12, IW.5. 

A. 374). 

.\t this jK)int in time the l’ni<»n hail achieve»! whnt the 
plaintiffs had sought from the ontset—thev had seciired 
jdaintiffs’ contractual right to share in whatever rnonetarv 
benefit might flow to them from adjustments in the Jinder- 
Ixnng din*ct incentive plans. There can be no issue of fact 
as to a failure of representation by the Union prior to this 
«late. Th«* plaintiffs’ rights had not been pn*ju<lic<Mi. They 
hn«l nttain«*<| all that they wen* «'ntitled to. 

As of May 19(56 all that remnine<l to Ik» «lone was a com- 
putation of the amount of retron«*tive pay (if any) «Ine the 
plaintiffs—a |)oint .oflmitteil by all parties verv «-arly in 
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this litigation. When it was discovered that certain of the 
prodiiction records were lost, Hethlehein came up witli the 
most feasible and practicable altemative method of com- 
putation, niaking a pro rata coniparison of the plaintifFs' 
eamings Iwfore and after the final ailjustments in the con- 
trihuting plans on June 10, 1962, (A. 14S, 184-186) and the 
Company suhmitteil this formula to the Union as the basis 
for payment. (A. 99). 

In their Answers to llethiehem's Interrogatories, plain- 
tiflfs acknowledged that the pajTnent was tendered to them 
on May 31, 1966 when tliey were assemblwl at the Union 
Hall; that the tender of payment was rejfH'ted; that the 
n^ason for rejection was their feeling that it was inade¬ 
quate; that the proper pa>7nent is a matter of eomputation 
b>' formula, hut no altemative fomiula was countered by 
plaintiffs. (Plaintilïs’ Answers to Tnterrogatories, 89, 91. 
92. 93. 94, 9.'). 96, 97; A. 99). 

Finally, plaintiffs conce<le that after the re.jwtion of 
Bethlehem’s eomputation. none of the |>laintiffs filed any 
grievance on that issue: 

Bethlehem’s Interrogatory 106: 

“106. Did any of tlie plaintiffs indi\idually file a griev¬ 
ance with the defendant Bethlehem Steel Corporation 
or its representatiyes relatiye to the matter of compen- 
sation, as claimed in plaintiffs’ complaint, at any time 
after the offer of compensation, as referre<l to in in- 
terrogaton’ number 91, was rejecteelT’’ (A. 92) 

Plaintiffs’ Answer: 

“On Information and belief, No.’’ (A. lOti). 

In this manner the individual plaintiffs assembled in the 
Union Hall on May 31. 1966, relying ujion the adviee of 
independent counwl who had been in\’’ted to the meeting. 
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(A. 99) made the decision to abandon the grievanct; 
procedure and prevente<l the Union from performing itK 
duty of representation. A few days later this ill-advised 
lawsuit was started and the extended litigation has delayed 
the relief which was then at hand from within the grievanc<* 
proowlure. 

Under Article XI ot the t'oileetive llargaining Agre<*- 
ment tJie plaintifTs are r(*quire<l to pursue their remedies 
wHthin the grievanc<^ proeeilun* and arbitration. Their 
failure to do so constituted a breaeli of tlie (,’olIe<*tive Har- 
gaining Agreement. If then* is to be a liearing as to 
w’hether Hethlehem’s computation of the retroactive pay 
is proper or whether some alternative nietho»! of eomput- 
ation should Ik? adoptp<l, the comi)any lias the right to have 
that issue determine<l within the grievanee proc<Hlun* anfl 
in accordanee wdth the pree«*dent8 whieh govern all ques- 
tions pertaining to the incentive System. It would l)e unfair 
to the tliousands of other employees governed under the 
Colloctive Hargaining Agn*ement if this gronp bad the 
right to rwover more ineentive pay than the syst«*m 
provides. 

Putting aaide tlie legal rule as to exclusiveness of remedy 
we submit that this issue cries out lor ndjudieation within 
the 8pecialize<l tribunal ereate<i to hear employer-employee 
disputes. Unlike the usual employee grievane«*s involving 
seniority rights, discipline or fliscliarge. this case involves 
an extremely camplex System of interrelated incentive |)lans 
and the impact, if any, on indirect workers resulting froni 
adjustments in the plans of the direct workers. The Will- 
iamson affidavdt sets forth the variable oflfsetting factors 
which have liearing on the computation and demonstrates 
the folly of trying to resolve such questions before n court 
and/or jury. 
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The issue should Ik* (letenuine<l hy sjx'cialists wlio know 
the intracicies of the incentive systt'ui and are mindful of 
tlie precedents wliieh have l)een handed down in arhitration. 
At the 4V^ step grievance level sit experts of the Company 
and Union, 8i>ecialist8 trained in the a<lniini8tration of in- 
eentive plans. In event of their failun* to resolve the iH.sne, 
tlie pennanent Tmpartial llm})ire is the final arbiter who 
hrings to the issue years of exi>erienoe and knowledge of 
past practice, so that these plaintiffs may reeeive al! that 
they are entitled to, hut at the saine time, assure no sjH-eial 
treatment which w'ould he unfair to the thousands of other 
employees eovered hy similar incentive plans. 

We submit that the exclusive remwly of the ('olleetive 
liargaining Agreement bars this action and tlie court should 
not take .iurisdiction in this very sensitive aren. 

CONCLUSION 

The order of the District Court entered January 3, 
1974 should be affirmed. 

Dated: August 22, 1974 

Hesp<*ctfully submitbHl, 

HODdSON, UlbS.S, AN’DHKWS. 

WOOnS & (lOODYKAH, 

Attomeys for Defcnilaut-Appcllcc, 
liethlehem Steel Corjxtrntion, 

1800 One M & T Plaza, 

Buflfalo, New York 14203. 

•John E. Dickinson, 

David Ik Haij., 

Of Counsel 
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